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Court of Appeals of the District of Columbia. 


No. 2909. 

Mary Druckenmiller, Appellant, 

vs. 

The Prudential Insurance Co., &c. 


a Supreme Court of the District of Columbia. 

Law. No. 57202. 

Mary Druckenmiller, Plaintiff, 

vs. 

The Prudential Insurance Company of America, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 25, 1914. 

In the Supreme Court of the District of Columbia. 

Law. No. 57202. 

Mary Druckenmiller, Plaintiff, 

vs. 

The Prudential Insurance Company of America, a Corporation, 

Defendant. 

The plaintiff, Mary Druckenmiller, sues the Prudential Insurance 
Company of America, a corporation, for the amount of money paid 
to the defendant Company by the said plaintiff on policies numbered 
969641 and 9597731 with interest thereon from the dates of pay- 
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1 MARY DRUCKENMILLER VS. 

ment, said payments having heen made under the alleged assignment 
bearing date of January 20,1899, under which assignment it was rep¬ 
resented to the plaintiff by the defendant company’s agents that the 
father of plaintiff was the beneficiary under these two policies and 
that under the assignment of transfer this plaintiff would become the 
beneficiary, all of which was in fact false, and having just discovered 
the false representations, plaintiff claims the sum of money paid as 

premiums on said policy. $305 14 

with interest thereon from the dates of payment, amount- 

in 8 40 . 141.36 

$446.50 

For which amount plaintiff asks judgment. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

2 Affidavit. 

District of Columbia, ss: 

Comes now the plaintiff in the above entitled cause, Mary H. 
Druckenmiller, and says that she has a good cause of action against 
the defendant, the I rudential Insurance Company of America, for 
the sum of $446.50 this being the amount of money paid by her on 
policies of insurance numbered 969641; and 9597731, with interest 

thereon from January 20, 1899, to May 18th 1914, with interest at 
the rate of 6%. 

Deponent says that on January 20, 1899, the above numbered 
policies had l>een issued, there being no beneficiary named in them 
and no beneficiary named in the application, but she did not know 
this until advised by her counsel a few months ago when she con¬ 
sulted him with reference to these policies, and that on, to wit the 
20th day of January, 1899, the agent represented that her father 
was the beneficiary in the policies and that if he would sign a form 
which is annexed hereto and made a part of this affidavit, that the 
plaintiff, w ho is and was the sister of the insured, would become the 
beneficiary under the policies; that relying upon said statement this 
deponent paid the amount of money above mentioned, and she is now 
advised for the first time that she is not the beneficiary under the 
policies, and that the form signed does not make her the beneficiary • 
that her father was never the beneficiary under policies; that the said 
money was paid by her under these false representations made to 
her, which she believed to be true and parted with her money be¬ 
lieving them to be true, and she now asks that she be entitled 
6 to damages which is the amount paid with interest thereon 
to wit, the sum of $446.50, and this amount she claims due 
her exclusive of all set-offs and just grounds of defense, and tenders 
the policies back to the defendant Company, her father havine de¬ 
parted this life. 6 

And further this deponent saveth not. 

MARY H. DRUCKENMILLER. 





THE PRUDENTIAL INSURANCE CO., ETC. 3 

Subscribed and sworn to before me this 19th day of May 1914 

R. OWEN EDMONSTON* 

Notary Public, D. G. 

Form 159. 

25-11-30-95. 

Industrial Branch. 

For Adult Policy Only. 

To the Prudential Insurance Company of America. 

Home Office, Newark, N. J. 

T t , , . J , Phila., Jan. 20th, 1899. 

unde fAdHjNrSTT'j/lrw;: m £ ing a PP^tion for, and insured 
quest and autlmrize lhe lid r m ln’" 6 ^'"Pany, hereby re- 

the death of the person novt W 'V 11 even t of my death prior to 

specified in said rwlicv m Mnrv n n ?, r . ned ’ to Pay the benefit 
ship, ifanv) daughter and rut ken miller my (State relation- 

suffirient proofof ,^^chZvmLTl P n t 1 f ,gned . by Said l pe ™ n ’ or other 

dhr a-®®®: - sr m "~' 

is to varv a 1Tln and Understood ’ h°" r ever, that nothing herein 

gttrAsw ili °5 

Witness: E. ARNOLD. Sip;nature: THOMAS McGLONE. 
i me , S n beside Agent must as witness if subscriber 
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Form 159. 

25-11-30-95. 

Industrial Branch. 

For Adult Policy Only. 

To the Prudential Insurance Company of America. 

Home Office, Newark, N. J. 

Phila., Jan. 20th, 1899. * 

I, the undersigned, the person making application form and in¬ 
sured under policy No. 969641 in the above named company, hereby 
request and authorize the said Company, in event of my death prior 
to the death of the person next hereinafter named, to pay the benefit 
specified in said policy to Mary Druckenmiller my (State relation¬ 
ship, if any) daughter and the receipt signed by said person, or other 
sufficient proof of such payment, shall operate in the same manner as 
the receipt or proof of payment described in said ]>olicy. 

5 It is mutually agreed and understood, however, that noth¬ 

ing herein is to vary in any manner any of the provisions, 
agreements, or conditions contained in said policy and the applica¬ 
tion therefor, especially the first proviso in case the policy is num¬ 
bered between No. 50,691 and No. 816,845 inclusive, or Article Sec¬ 
ond in case the policy is numl>ered higher than No. 816,845; and 
that said Company may. at its option, pay said benefit according to 
the said proviso, or Article Second, anything herein to the contrary 
notwithstanding. 

Signature: THOMAS McGLONE. 

Witness: E. ARNOLD. 

Some person beside Agent must sign as witness if subscriber makes 
a mark. 

This Form should not be sent to the Home Office, but retained 
by the Holder of the Policy, and presented with the policy when 
claim is made. 


Plea. 

Filed August 25, 1914. 

******* 

Now comes the defendant, by its attorney, Berry & Minor, and for 
plea to the declaration filed in the above entitled cause, says that it 
is not indebted in manner and form as therein alleged. 

BERRY & MINOR, 
Attorneys for Defendant. 
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6 Affidavit . 

District of Columbia, To wit: 


George S. Wainwright, being first duly sworn according to law, 
upon oath deposes and says that he is the Superintendent in the Dis¬ 
trict of Columbia of the Prudential Insurance Company of Amer¬ 
ica, a corporation, the defendant named in the above entitled cause, 
and that the defendant insurance company has a good defense to 
said cause of action filed against it, which said defense is as follows: 
That on the 6th day of February, 1885, it issued its policy of insur¬ 
ance, known as an industrial policy, No. 969641, on the life of Eliza¬ 
beth McGlone, and thereafter, to-wit, on the 7th day of August, 1896, 
it issued its policy of life insurance, known as an industrial policy, 
No. 9597731, on the life of Elizabeth S. McGlone; that under the 
terms of the contract of insurance this defendant promised and 
agreed, in consideration of the applications for said policies, which 
were respectively made a part of the contract thereof and of the 
payment of the weekly premiums thereon, to pay at its Home Office 
in the Citv of Newark, New Jersev. unto the executors, administra- 
tors or assigns of the persons respectively insured under said policies, 
the amount thereof, unless settlement should be made as provided for 
under the provisions of Article 2 therein contained, upon being fur¬ 
nished satisfactory proof of the death of the insured during the con¬ 
tinuance of the policy. 

That under Article second of said policy it is provided as follows: 

“The Company may pay the sum of money insured hereby, 
7 to any relative by blood or connection by marriage of the in¬ 
sured. or any other person appearing to said Company to be 
equitably entitled to the same bv reason of having incurred expense 
in any way on behalf of the insured for his or her burial, or for any 
other purpose, and the production by the Company of the receipt 
signed by any or either of said persons, or of other sufficient proof 
of such payment to any or either of them, shall be conclusive evi¬ 


dence that such sum has been paid to the person or persons entitled 
thereto, and that all claims under this policv have been fully satis¬ 
fied.” 


Affiant further says that said policies further provide that agents 
are not authorized to make, alter or discharge contracts; or waive 
forfeiture, or receive premiums on policies in arrears beyond the time 
allowed by the regulations of the Company, which in no case shall 
exceed four weeks, or to bind the Company or make any promise or 
representation. Affiant also says that by reason of the foregoing no 
agent of the defendant company had authority to make any changes 
in the conditions of said policies or to make any representations in 
respect thereto which changed the legal effect of the same, and that 
even if the representations alleged to have been made by an agent of 
said defendant company were in fact made, such representations in 
no way whatsoever bound the defendant company. 

Affiant further says that while no beneficiary is mentioned in said 
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P *v, ’ evther of them, vet the policies respectively provide that 

in the event of the death of the insured the defendant companv has 
the [tower under Article second thereof to select the benficiary in ac¬ 
cordance with the terms thereof. " 

Affiant flirt her says that in accordance with the form signed by 
1 homas McGlone, copies of which are attached to the declaration and 
affidavit in tins case, it is recited that Thomas McGlone is the 
‘“fj, under the policies referred to therein and upon 
, n i , thl? p ' llt IS , b f^- and so far as affiant is informed said 

h "'’ e hee ?.r t 5 ,I i ed J by the holder of t,le P° lic . v , and never in 
the possession of the defendant company; that said forms further con¬ 
tain a provision to the effect that nothing therein contained is to 
vary in any manner any of the provisions, agreement* or conditions 
o tamed in said policy, and the application therefore, and especially 

hX? than tev Arti t i v n?ctI,c 

higher than 816845; and further that said Companv may at its 
option pay said benefit according to it* said proviso or Article second 
arl fTu nn ? ln Pald birln the contrary notwithstanding ’ 

Therefore, m view of the foregoing, affiant savs that no cause of 
action has arisen against it under the conditions of said policy and 

f.n.l n °. < ‘ l,lse of has accrued to the plaintiff as against the de¬ 

fendant company, either under the terms of the policy or otherwise 
as set forth in the declaration and affidavit filed with this cause ’ 

GEORGE S. WAINWRIGHT. 

jg^ bscribed ancl sworn before me this 1st day of July, A. D. 


[seal.] 


NEENAII LAUB, 
Notary Public , D. C. 


9 Supreme Court of the District of Columbia. 

Saturday, November 20, 1915. 

Session resumes pursuant to adjournment, Hon. Wendell P. Staf- 
ford, Justice presiding. 


k 


Before Judge Siddons. 

9°' n , e . n , < T th . e P art, es by their respective attorneys of record and 

ttf , J,™ -7 L Urv and a " reo to submit this cause upon the plain¬ 
tiffs affidavit of merit and the defendant’s affidavit of defense as a 

th^ court finish’ f hereU #°.k’ t j e | an J e heinK ar ffued and submitted, 
the court hnds in favor of the defendant. 

Thereupon, the plaintiff hv her attorney waives the filing of a mo- 

tion for a new trial, it is considered that the plaintiff take nothing 

by this action, that the defendant go hence without day, be for notlf 

ng held and recover of the plaintiff its costs of defense to be taxed by 
the clerk and have execution thereof Dy 

FVom the foregoing the plaintiff by her attorney now in onen 
court, notes an appeal to the Court of Appeals; whereupon, the 
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penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit the sum of Fifty Dol¬ 
lars ($50.00) with *the Clerk, in lieu thereof. 

Memorandum. 

December 2, 1915.—Appeal bond approved and filed. 


10 Stipulation. 

Filed December 7, 1915. 

* * * * * * * 

We, the undersigned, counsel for the respective parties to this cause 
do hereby agree that the above entitled cause shall be heard in the 
Supreme Court of the District of Columbia by the Court without a 
jury on the pleadings and affidavits of the plaintiff and defendant, 
the same as though the case had l>een originally filed and heard 
under the Seventy-third Rule of the Supreme Court of the District of 
Columbia, nunc pro tunc, as of the 20th day of November, 1915. 

W. G. GARDINER, 

(H.) 

L. L. HAMBY, 

Attorneys for Plaintiff. 
BENJ. S. MINOR, 
Attorney for Defendant. 


Designation of Record. 

Filed December 7, 1915. 

******* 

To John R. Young, Esq., Clerk Supreme Court, District of Colum¬ 
bia: 

You will please prepare the following papers as the Transcript of 
Record on appeal in the above entitled cause: 

1. Declaration and affidavit with bill of particulars. 

2. Pleas and affidavit of defendant. 

11 3. Judgment. 

4. Appeal. 

5. Approval and filing of bond. 

6. This designation. 

7. Stipulation of counsel. 

8. Assignment of Error. 

W. GWYNN GARDINER, 

(H.) 

L. L. HAMBY, 

Attorneys for Plaintiff. 
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Service accepted this 6th day of December, A. D. 1915. 

BENJ. S. MINOR, 
Attorney for Defendant. 

Assignment of Error. 

Filed December 8, 1915. 

******* 

The Court erred in returning a verdict and entering a judgment in 
favor of the defendant, thereon. 

W. G. GARDINER, 

(H.) 

L. L. HAMBY, 

Attorneys for the Plaintiff. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 

11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, eopv of which is made 
part of this transcript, in cause No. 57202 at Law, wherein Mary 
Druckenmiller is Plaintiff and The Prudential Insurance Company 
of America, a Corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 1 11 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District this 
21st day of December, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2909. Mary Druckenmiller, appellant, vs. The Prudential Insurance 
Co., &c. Court of Appeals, District of Columbia. Filed Dec. 22, 
1915. Henry W. Hodges, clerk. 
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IN THE 


(Emtrt of AppralH 
of tlj? Itatrta of Columbia 

January Term, 1916. 


No. 2909. 


MARY DRUCKENMILLER, Appellant, 

vs. 

THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA, A Corporation. 


BRIEF ON BEHALF OF APPELLANT 


Statement of the Case. 

The appellant seeks to recover $446.50 with interest, 
this being the sum of money paid by her, in install¬ 
ments from January 20, 1899 to May 18, 1914 to the 
defendant, through mistake and without any consid¬ 
eration. (Rec., 1.) 

This cause was heard by the court below without a 
jury upon the pleadings and affidavits (Rec., 6) with 
the understanding that the same should be consdered 
as an agreed statement of facts as though it had come 
on, finally, for hearing under Rule 73 of the court 
below, a stipulation between counsel having been en- 
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tered into to that effect (Rec., 7). This case was first 
heard in the Municipal Court, in a similar manner, 
and the plaintiff obtained a judgment, and, upon 
Appeal it was heard, de novo , in the higher court 
where judgment was entered for the defendant. 

The facts alleged in the Appellant’s affidavit are 
fully set forth in the Record and are, briefly, as follows: 

Appellant paid to appellee, from January 20, 
1899 to May 18, 1914, premiums on two policies of 
Industrial Insurance upon the life of her sister, 
Elizabeth McGlone. She began to pay these pre¬ 
miums upon the representation of the appellee’s 
agent that one Thomas McGlone was the bene¬ 
ficiary (he being the father of appellant and of 
the insured) and that if the said beneficiary would 
sign the forms handed to her (Rec., 3-4) she would 
become the beneficiary. Believing these things to 
be true, appellant paid the premiums from the 
date mentioned, the said Thomas McGlone having 
signed the said forms on that date. Shortly be¬ 
fore this suit was filed, appellant was advised by 
counsel that she would not, necessarily, be the 
beneficiary, and that the signing of the said forms 
did not make her such. She learned then, for the 
first time, that Thomas McGlone was not and had 
never been the beneficiary under either of the pol¬ 
icies; furthermore, the form which the agent gave 
her indicated that Thomas McGlone was the In¬ 
sured , though he was not. Upon learning all of 
these facts, she tendered the policies to the ap¬ 
pellee and demanded that it repay to her the money 
that she had so paid on account thereof; and this 
it refused to do. 


The foregoing are the facts alleged by the Appellant, 
in her affidavit and Exhibits annexed thereto. In re- 
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sponse to this, appellee filed an affidavit which, briefly 
sets up the following facts: 

Appellee issued the two policies mentioned, on 
, the 1 *‘ f ? of f ld Elizabeth McGlone, on February 
b, 188a and August 7, 1896, respectively; that 
under the terms of the contract of insurance the 
defendant agreed to pay, at its Home Office, unto 
the Executors, Administrators, or Assigns of the 
person insured, the amounts of said policies, unless 
settlement should be made under Article 2 of the 
application (which is not disclosed) which pro¬ 
vides that it may pay the amounts of the policies 
to any relative by blood or connection by marriage 
of the insured, or to any other person appearing 
to the Company to be equitably entitled to the same 
by reason of expense on behalf of the insured for 
the latter’s burial, or for any other purpose. The 
affidavit further avers that no agent of the Com¬ 
pany has any authority to make, alter or discharge 
contracts, waive forfeitures, or receive premiums 
in arrears beyond the time allowed by its regu¬ 
lations, and has no authority to bind the Company 
or make any promise or representation, or to make 
any changes in the conditions of the policy It 
further avers that the Company is not bound by 
the representations of the agent as set forth in 
the appellant’s affidavit. Finally it alleges that 
it is informed that the Forms referred to have 
always been in the possession of the holder of the 
policies and never in the possession of the Com¬ 
pany. (The Forms provide that they shall be held 

by the holder of the policies and not transmitted 
to the Company.) 

The foregoing are substantially all the facts alleged 

in the appellee’s affidavit, and they will be considered 

by this court in connection with Rule 73 of the court 
below. 
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ARGUMENT. 

There is a single question of law to be deckled by 
this court, arising in the following manner. The 
plaintiff has filed an affidavit under the Seventy-third 
Rule, which requires the defendant to file an affidavit 
of defense and thereby set up such facts, which if true, 
would defeat the plaintiff’s claim. The defendant has 
chosen, instead of denying a single material fact in 
the plaintiff’s affidavit, or setting up any facts by way 
of avoidance, to have this matter determined from a 
legal standpoint, thus contending that the plaintiff 
has not stated a cause of action enforcible at this time; 
in other words the affidavit of the defendant is inter¬ 
posed practically as a demurrer and a plea in abate¬ 
ment. 

Assuming the facts of the plaintiff’s affidavit to be 
true, therefore, we are now to determine what is the 
law applicable thereto. 

We do not represent the insured, nor the beneficiary. 
We represent an individual who has paid a certain 
amount of money to the defendant by virtue of a 
written assignment of a policy of insurance from a 
supposed beneficiary of the insured. The sum and 
substance of the whole case, in fact, undenied, is that 
the one giving the assignment procured in the manner 
set out in the plaintiff’s affidavit by the misrepresen¬ 
tation of the defendant’s agent, had nothing to assign 
or convey, and was therefore, proved to be an utter 
stranger to any contractual relation with the insurance 
company, and, therefore, the whole transaction whether 
it concerned insurance or any other thing, is abso¬ 
lutely void ah initio; in other words, the plaintiff has 






paid the defendant a certain sum of money, and re¬ 
ceived no consideration whatever for it, and surely 
this is against the elementary principles of the law of 
contracts. The assignment by this stranger to the 
plaintiff is wholly invalid, and, indeed, should the 
plaintiff seek to establish the validity of it, she would 
surely fall into the error of trying to, in truth and in 
fact, vary and modify the terms of the policy, which 
upon its face, provides for no assignment by anyone, 
much less, an assignment by one who is a stranger to 
the contract, and has no assignable interest; besides, 
the defendant has repudiated the act of its agent. Can 
there be, therefore, any contract between appellant 
and appellee ? So, it is easily seen that if this court 
should not stand with us, this plaintiff would, indeed, 
be without redress, because this whole case is simply 
nothing more, nor less, than one of money had and re¬ 
ceived without any consideration, and we are not to be 
denied the recovery of it. 

There was a complete mistake of fact, such as to 
render the contract, alleged to exist, one based entirely 
upon no consideration moving to this plaintiff, and no 
forbearance on the part of the defendant to the good 
of this plaintiff in accordance with the provisions of 
the policy and its legal effect. It is nothing short of 
preposterous to contend that plaintiff must wait until 
the death of the insured, when the plaintiff’s supposed 
contiact is not with the insured, and there is no privity 
of contract whatever between her and the insured, or 
the supposed beneficiary, the stranger who assigned a 
noil-assignable thing to the plaintiff, and it can make 
no difference, as a matter of law, whether it was pro¬ 
cured to be done by the misrepresentations or fraud 
of the defendant’s agent or not, although such misrep- 
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resentation only tends to aggravate the situation. 
There is no certainty furthermore, that she would be 
chosen as the beneficiary, even if she should wait until 
the death of the insured, but more seriously than this, 
knowing the mistake of fact, and knowing the fraudu¬ 
lent misrepresentations of the agent, how could she 
wait until the death of the insured, and then attempt 
to force an absolutely void assignment against the de¬ 
fendant. Indeed, we think that should she slumber on 
her rights after discovering this mistake and fraud, it 
may be with some difficulty that she could recover even 
the money she had paid to the defendant. All that 
she could recover in any case, the assignment being 
void, and invalid, and against the terms and provisions 
of the policy, would be the amount of money that she 
had paid, and what sense, therefore, can there be in 
paying more money in the future for the sake of re¬ 
covering it back. Having now discovered the mistake, 
fraudulent misrepresentations, the total failure of con¬ 
sideration, this plaintiff is now forced to proceed im¬ 
mediately, and not allow any delay or inactivity upon 
her part to ripen into a legal situation, which may be 
prejudicial to her rights. 

The case of Hogben vs. Metropolitan Life Insurance 
Co., 69 Conn., 503, is directly in point in sustaining our 
theory of the case, and the court is referred to the en¬ 
tire case. This case was one in which the plaintiff 
had paid the premiums on an industrial insurance 
policy represented to her to have been delivered to 
another (the insured) and by the latter accepted. The 
fact was that the policy had never been accepted by 
the insured. There was purely a mistake of fact and 
the plaintiff was allowed to recover the premiums 
paid, on the ground that there was really no contract 
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which could bind her. The case at bar is governed by 
the same principle, blit is even stronger. 

The following cases are similar in effect to the one 
just cited: 

Met. Life Ins. Co. vs. Felix, 73 Ohio St., 46-53. 

McCann vs. Met. Life Ins. Co., 177 Mass., 230. 

Mahoney vs. Met. Life Ins. Co., 80 N. J. Law, 
136-140. 

Hardigree vs. Mitchum, 51 Ala., 151. 

Moody vs. Blake, 117 Mass., 23. 

In the case of Metropolitan Life Insurance Company 
vs. Blesch, 58 S. W. 436, a policy of insurance procured 
by a daughter, upon the life of her father, without his 
knowledge or consent, is void as against public policy, 
and premiums paid by the daughter on such policy 
under the conviction that she held an enforcible con¬ 
tract based upon the agent's assurance that in no event 
would she lose the money paid, may be recovered by 
her from the company as money paid under mistake 
of law in the absence of anything to show that she knew 
the contract was against public policy. In the case at 
bar the plaintiff virtually purchased the policies on 
her sister's life, thinking that her father was the bene¬ 
ficiary, as he had in turn made her the beneficiary, with 
the knowledge and consent of the company. 

In the case of Fulton vs. Metropolitan Life Insur¬ 
ance Company, it was provided, the case being re¬ 
ported in 21 N. Y. Sup., 407, as follows: 

“A life insurance agent solicited plaintiff to 
insure her father's life for her benefit, and she 
signed her father’s name to the application on 
the agent's representation that she had authority 
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so to do. The agent certified that he had seen and 
examined the father, and recommended its accept¬ 
ance. Subsequently the company issued to plain¬ 
tiff a policy on the father’s life, which required all 
applications to be signed by one proposed for in¬ 
surance as a condition precedent to its validity. 
It was held that the agent’s knowledge as to the 
failure of the father to sign this application, was 
the knowledge of the company, and that as the 
policy was void ab initio and known to be so, the 
plaintiff was entitled to recover back the money 
paid by her for premiums.” 

The above case is very similar to this one, and shows, 
as all the other cases do, that there was, as a matter of 
fact, absolutely no contract, and the plaintiff there¬ 
fore has the right to recover back the premiums as 
money had and received by the defendant, and cer¬ 
tainly this is only comportable with justice, as she 
cannot demand or receive any benefits from the con¬ 
tract which is void, and unenforcible. 

In the case of Metropolitan Life Insurance Com¬ 
pany, defendant, wherein one Fisher, was the plaintiff, 
reported in 162 Mass., 236, it was provided: 

“If a married woman who signs her husband’s 
name without his knowledge or consent to an ap¬ 
plication for a policy of insurance, which is issued 
upon his life for her benefit, and which by the rule 
of the insurance company, to which it is subject, 
is rendered void by her act, was innocent of any 
fraudulent intent, and was deceived by the agent 
of insurance company to make the application, 
she can rescind the contract of insurance, when she 
discovers the fraud, and recover back the amount 
of premiums paid by her on account of the policy. 
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Tills is clearlv a case on all fours with the one at 

•> 

bar in point of law, as it will be seen that the plaintiff 
in this case seeks to recover the premiums she has paid 
as soon as she discovered that the premiums paid by 
her and procured by the false representations of the 
agent, did not entitle her to enforce the policy. 

See also Strauss vs. Hensey, 9 Appls. D. C., 541, 
which deals pointedly with the matter involved in this 
case. 

As for the insured in this case, the company takes 
no risk, his policy has lapsed long ago so far as her 
rights are concerned, unless she has separately paid 
his premiums, about which we care nothing, and are 
not concerned. There is no privity between the in¬ 
sured and this plaintiff by way of contract, assignment, 
or otherwise; the defendant has received her money 
without any consideration whatsoever, and even re¬ 
pudiated its agent, and she has nothing, nor in legal 
contemplation can she have anything by virtue of that 
void assignment procured as stated, and the defend¬ 
ant has taken no risk whatever upon a void and in¬ 
valid assignment. Surely, we have the right to re¬ 
cover back money so paid to another, and the least that 
w r e could be entitled to should be the aggregate amount 
of money which this plaintiff has paid into the treasury 
of the defendant. If this be done the defendant suffers 
nothing in any aspect of the case; if it be not done the 
plaintiff w T ould be compelled to lose all she has paid. 

Respectfully submitted, 

W. Gwynn Gardiner, 

L. L. Hamby, 

Attorneys for Appellant. 
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On Feduuary II. 1SSr>, tin* .appellor, Prudential In¬ 
surance* ( onipany of Ame*rie*a, issue*el its policy of insur¬ 
ance*. Xo. 9(»9(>41, em tin* life* of Elizabeth Me'Glone, anil 
em the* 7th elay of August, lSIMi, it issue*el another policy 
of insurance*. Xe>. 0.>0< <.»1, e>n 11 1 e* life* e>f* the* same* j)e*rson. 

Keith |>olie-ie*s e>f insurance provide that upon the* pay¬ 
ment e>f the* premiums therein spe*eitie*el, the* Company 
will, upon the* reeeipt of satisfactory proofs of eleath e>f 
f he* insure*el, pay the* amount of the* said polieies to the* 
e*\e*e-utors, administrators e>r assigns of the person in- 
suivel. unless settlement should be* made* in accordance 
with the* provisions of Article 2 of said policies. Article 
2 clothes the* appellee company with the* right to pay 
the* proeveds of said pe>lie-ie*s to any relative by blood 
or connection by marriage e>f the insured, e>r to any other 
person appearing to said Company te> be equitably e*n- 




to tin* sjiiiic by reason of having incurred expense 
in an\ wsi\ on behalf of tin* insured for his or lu*r burial, 
ol * for any other purpose, and tin* production by tin* 
Company of a receipt signed by any or either of said 
persons, or other sufficient proof of such payment bv 
an.' or either ot them should Ik* conclusive evidence that 
sm h sum had Ik*(*u paid to the person or persons ent it led 
thereto. (Record, page .*». ) 

The policies further contain a provision that “agents 
a 1 e not authorized t o make, a 1 ter or d i sell a rge contracts 
or waive forfeiture, or receive premiums on policies in 
arrears beyond tin* time allowed by the regulations of 
tin* ( onipuny, which in no case shall exceed four weeks, 
or to bind the (Nmipany or to make mi// iironti.se or rc/ire- 
xentution." (Record, page .*>.) 

About fourteen years after tin* issuance of the first 
policy and nearly three years after tin* issuance of the 
second policy, to wit, on January 20, 1N00, tin* appellant 
obtained two papers signed hy one Thomas McGlone, 
known as form l.VJ, in which the said Thomas McGlone 
represented that he was the person “making application 
lor, and insured under" tin* above numbered policies, 
and i(Mpiested and authorized tin* appellee companv, in 
the event of his death before tin* appellant, to pay the 
benefits specified in said policies to the appellant, Mary 
Druckenmiller, his daughter. Said forms contain a pro¬ 
vision to the effect that nothing contained therein was to 
vary in any manner any provisions, agreements or condi¬ 
tions contained in said policies and the application there¬ 
for* jm <l expressly stated that the appellee company 
should have the right, at its option, to pay the benefits 
under said policies according to tin* said proviso of Ar- 
ti< le -, anything in said forms to tin* contrary notwith¬ 
standing. ( Record, pages 2 and 4.) 

Tin* forms signed by Thomas McGlone were retained 
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by the holder of the policy and were never in the posses¬ 
sion of the defendant company. (Record, page 6.) 

The appellant paid the premiums on said policies 
from January -0, 1899, and seeks to recover the pre¬ 
miums so paid with interest, for the reason that “the 
a pent represented that her father was the beneficiary 
in tin* policies and that if he would sign a form which 
is annexed hereto and made a part of this affidavit 
the plaintiff, who is and was a sister of the insured, 
would become the beneficiary under the policies;” that 
being advised that she is not the beneficiary under the 
policies and the form signed does not make her the 
beneficiary, and that, her father was never the bene¬ 
ficiary under said policies, tin* moneys so paid by her in 

the way of premiums were paid under a mistake of 
fact. ( Record, page 2.) 

1 In* case was first tried in the Municipal Court upon 
the affidavits of plaintiff and defendant, the plaintiff 
declining to produce any testimony. The judgment 
being in favor of the plaintiff the case was appealed. 
In the Supreme Court of the District of Columbia, by 
stipulation of counsel, the case was heard by the Court, 
without a jury, on the pleadings and affidavits of the 
plaintiff and defendant, the same as if the case had 
been originally filed and heard under the 73d rule of 
said Court. (Record, page 7.) The judgment being in 
favor of the defendant an appeal was prosecuted to this. 
Court. 


ARGUMENT. 


In the first paragraph of the argument of counsel for 
appellant (Brief, p. 4) it is asserted that the affidavit 
of defense does not deny a single material fact in plain- 
tiffs affidavit and that it “is interposed practically as 
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a demurrer and a ple*a in abatement." This statement 
is eontradieted by the stipulation tile*el in tliis cause, 
and, moreover, it is obvious that the affidavit of defense 
sets forth facts which deny in toto the appellant's right 
of action. Therefore, this case is to be determined upon 
tin* pleadings and affidavits of both parties. 

The appellant's claim, as set forth in her declara¬ 
tion, is for the recovery of premiums paid on policies 
of life insurance, which wen* valid and subsisting obli¬ 
gations on tin* part of tin* appellee for tin* whole period 
during which the premiums were paid. But this fact 
is obscured in the brief of counsel for appellant, where 
it is urged that the payments were made under two 
void assignments, in connection with which it is state*el 
that “tin* whole transaction, whether it concerned insur¬ 
ance* or anv other thing, is absolutely void ah initio." 

I Brief, p. 4. > 

The evident purpose* of this statement of e*e>unse*l is 
t<> le*ml color te> the* contention that tlie*r<* was a failure of 
considcratieui for the* payments made* by appellant and 
to there*bv bring the* ease* within the* line* ed' autboritie*s 
concerning insuram-e* polie ies veml ah initiee whe*re*in re*- 
ce>ve*ry e>f pre*miums paiel was permitted. This eemte*n- 
tion ami its le*gal ee>nse*e|ue*ne-e* may be* e*1iminate*d by 
elire*e ting attention tee the* eharae*te*r of the* allegeel “as- 
signmemts" which are* elainmel tee be* veeiel. 

The*se* pape*rs, signe»el by Thomas Me*(ileme* in ISffff, ap¬ 
pear on their fae-e* iml to be* a transfer* e>f any right, title* 
eer interest in and te> saiel |>olie*ii*s, but me*re*ly pre*se*nt a 
reejuest on the* part eef Thomas Met Hone, whe> state*s that 
he is “the* persem making applie*atie>n fe>r, ami insured 
uneler" saiel peelieie*s, that in the* event eef his death the* 
proe*eeels eef the ]><>1 ic*ie*s shemlel be paiel to appellant 
when the* same matured into claims against the* t'ompany 
by the* death of the* insured. The*y exprt*ssly provide that 
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nothing contained in them “is to vary in any manner 
any of the provisions, agreements or conditions” of said 
policies, and they specifically refer to Article 2 of the 
policies under which the Company is given the right, at 
its option, to pay the benefits to the class of persons 
therein designated. By the terms of the policies the 
benefits are payable to tin* executors, administrators or 
assigns of tin* insured, unless settlement is made in ac¬ 
cordance* with Article Second thereof, and neither 
Thomas Met Hone nor anyone else* is named as beneficiary 
in either of said policies; but Met Hone, being the father 
of tin* insured, and therefore a relative by blood, is em¬ 
braced within the classes from which the beneficiarv 
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might be selected by tin* Company. 

The papers obtained by appellant in 1899 from Thomas 
Met Hone must have been received by her with full knowl¬ 
edge of the express provisions thereof and of the policies 
referred to therein, as well as with knowledge of the 

fact that In* was not tin* insured nor tin* beneficiarv 

• 

under said policies. It was hence impossible for Thomas 
Met Hone, by his paper writing or otherwise, to consti¬ 
tute tin* appellant the beneficiary. The papers must be 
permitted to speak for themselves, and their meaning 
and legal effect are not in anv wav to be changed by 
the suggestion that the appellant obtained the same in 
1S99 by reason of statements, whether true or false, of 
a person who is described in appellant's affidavit merely 
as “tin* agent." 

Manifestly, the character and legal effect of tin* 
papers signed by McGlone do not form the basis of any 
claim which could be asserted by tin* appellant against 
tin* appellee, which was not a party thereto, especially 
in view of tin* fact that said alleged assignments were 
never in the possession of, and their existence was un¬ 
known to, the appellee. It can only be concluded that 




t 1 m* rights of the parties hereto rest solely in tin* policies 
of insurance upon which were paid the premiums here 
sought to Ik* recovered. 

The provisions of these policies specifically notify the 
holder thereof that agents of the Company are without 
authority “to make, alter or discharge contracts, * * * 
or to hind the company or make any promise or repre¬ 
sentation." Therefore tin* alleged representation hv 
“tin* agent" could not have induced the belief on the 
part of tin* appellant that other than the express provi¬ 
sions of the contracts should be regarded as affecting 
tin* obligations of the insurer. 

The policies of insurance with which we are here con¬ 
cerned are known as “industrial policies/’ The bene¬ 
fits thereof are intended to meet the necessary and 
urgent expenses incident to death, and the policies per¬ 
mit the Company, at its option, to select from certain 
classes enumerated in Article Second tin* person to whom 
the benefits are to be paid, and to make immediate pay¬ 
ment thereof. In the case at bar, the father of the in¬ 
sured, being of tin* class of relatives by blood, could 
have properly applied to the Company for payment to 
him of the proceeds of the insurance on the life of his 
daughter. Tin* papers which he signed in 1899 re¬ 
questing the Company to pay the proceeds to another 
daughter in the event of his previous death, were ad¬ 
dressed to the discretion of the appellee and had no 
legal effect whatever. Had the insured died in her 
father's lifetime, the papers could not have been con¬ 
strued as a waiver of his claim in favor of the appellant, 
for the requests expressly contemplated the death of 
the insured in the lifetime of the appellant and subse¬ 
quent to the death of Thomas McGlone. But had the 


insured died subsequent to the death of her father, the 
appellant, who paid the premiums on the policies and 





who held them in her possession, would undoubtedly 
have presented to the Company her claim to the benefits 
of the insurance. She also was a relative by blood and 
embraced within the class from which the Company 
could, in the exercise of its option, select a beneficiary. 

The case therefore resolves itself into a claim for the 
recovery of premiums paid upon valid policies of in¬ 
surance and in consideration of which premiums the 
appellee continued as binding contracts the policies in¬ 
suring the life of Elizabeth McGlone. The appellant 
was constructively, if not actually, charged with notice 
that only the provisions of the policies of insurance 
should govern the obligation of tin* appellee, and she 
is thereby absolutely precluded from asserting her re¬ 
liance* upon the oral statements of a third person and 
her payment of premiums under a mistake of law or 
of fact. And in this connection it is to be repeated that 
the payments were* not upon void or valid assignments. 
There are no assignments of any character in the case, 
and tin* judgment herein is necessarily to be determined 
by the rights of tin* parties incident to the written 
policies of insurance. 

The absolute lack of all semblance of merit to the 
appellants case is apparent on its face, and it onlv re- 
mains to note tin* well settled principles of law which 
would have to be ruthlessly overthrown in order to 
permit a recovery by the appellant. 


First, with respect to the alleged failure of considera¬ 
tion. 

Counsel for appellant attempt to lend weight to this 
contention by citing in their brief cases wherein re¬ 
covery was had of payments made on policies of insur¬ 
ance which were held to have been void ab initio. Such 
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are tlu* cases of Ilogben vs. Metropolitan Life Insur¬ 
ance ('oinpany, 00 (’onn., 503; Metropolitan Life Insur¬ 
ance Company vs. Felix, 73 Ohio St., 40; Fisher vs. 
Metropolitan Life Insurance Company, 10- Mass., 230; 
Mahoney vs. Metropolitan Life* Insurance Company, 80 
X. J. Law, 130, 70 Atl., 458; Fulton vs. Metropolitan Life 
Insurance* Company, 21 X. V. Supp., 470; McCann vs. 
Metropolitan Life* Insurance Company, 177 Mass., 280, 
58 X. K., 1020, ami Me*tropolitan Life* Insurance Cenn- 
pany vs. Blesch, 58 S. \\\, 430. Fpon the* facts eef the*se* 
eases the* ele*e-isieens therein \ve*re* manifestly just and 
prope*]*. .Moneys had he*t*n paid to the* insurance eeem- 
pany een policie*s where* nee risks had attacheel anel nee 
liability had be*e*n assume*el by the* e*ennpany. But there 
is no sue-h fae-t ]»re*se*nt in the* ease* at bar anel we* can 
only repeat that the* policies we*re* valid and subsisting 
obligations em the* part of the insurance e*ennpany from 
the*ir re*spee*tive* elate*s of issue* in 1885 and 1800. 

In the* ease* of Metropolitan Life* Insurance* Company 
vs. Be>wse*r, 20 I nil. App., 557, 50 X. K. 80, the* court saiel: 


“The* liability tee return the* premiums paid <li*- 
pe*mls upon whe*the*r there is a e*e»ntract e»f insur¬ 
anee* under wliie-h a risk is run by the* insurer in 
fa veer eef the* insure*el. * * * The burden was 

upeen the* appe*lle*e* tee sinew that the* p<elie*ie*s were* 
veeiel ab initiee." 


That ease* concerned an action tee re*ee>ver premiums 
paiel een a peelie-y eef insurance issue*el tee plaint ill een the* 
life* of another, it be*injj contended that the* peelie-y was 
veeiel bee-ause* the* ap]dication for the insurance was not 
signed lev the* insured. The* e-eeurt observeel that the 
action was met founded upeen the* peelie-y; that it pro- 





ceeded “rather upon the theory that there is no valid 
policy hut that the preiniunis have been paid upon a con¬ 
sideration which has failed.” The court said further: 

If the risk has not attached, the premium paid 
i \\ hich is dependent upon tin* risk and regulated 
hy it }, in the absence of fraud on the part of the 
assured, must be returned, if it has not been 
earned. If there be no fraud of the insured, 
though there be negligence on his part, Ik* may 
i eco\cr, if there be no risk run In/ the insurer. 

It would seem that the company could 
not have* resisted payment of such a policy, in 
case of the death of tin* person whoso life* was 
insured at a time when all premiums had been 
paid up according to tin* contract, merely upon 
tin* ground that such person had not signed the 
application." 


Second, with respect to the alleged misrepresentation 
and mistake. 

It is manifestly absurd for tin* appellant to contend in 
this case that sin* was in any way misled by tin* represen¬ 
tations of the alleged “agent," whether the same were 
true or false. Pile circumstances of tin* case permit of 
no possibility of the appellant's having been misled or 
having paid premiums on tin* policies under a mistake. 

1 In* express provision in tin* policies of insurance in re¬ 
gard to the limited authority of tin* company's agents 
presents a complete bar to the assertion of any such 
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ground of recovery. 

* • 

The case of Northern Assurance Company vs. Grand 
View Building Association, 183 V. S., 308, is abso¬ 
lutely conclusive upon this point. This case is cited 
with approval in a case of tin* same title, reported in 
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203 r. S., 100; Penman vs. St. Paul Insurance Company, 
210 C. S., 311, 321; Aetna Life Insurance Company vs. 
Moore, 231 l T . S., 543, 550. 

In tin* Northern Assurance Company case it was said 
(p. 301 ) : 

“It is competent and reasonable for insurance 
companies to make it matter of condition in 
their policies that their agents shall not l>e 
deemed to have authority to alter or contradict 
the express terms of the policies as executed and 
delivered; * * * and where such limitation 

is expressed in the policy, executed and accepted, 
tin* insured is presumed, as matter of law, to be 
aware of such limitation; * * * where 

waiver is relied on, tin* plaintiff must show that 
the company, with knowledge of the facts that 
occasioned the forfeiture, dispensed with the ob¬ 
servance* of the condition; that where the waiver 
relied on is an act of an agent, it must be* shown 
either that the agent had express authority from 
the company to make the waiver, or that the com¬ 
pany subsequently, with knowledge of the facts, 
ratified the* action of tin* agent. * * * 

i P. 303 .) “The contention is that an agent with 
no authority to dispense with or alter the condi¬ 
tions of tin* policy could confer such power upon 
himself by disregarding tin* limitations expressed 
in tin* contract, those limitations being according 
to all the authorities presumably known to the 

insured. * * * The* only wav to avoid the 

• • 

defense* and escape from the operation of the 
condition, is to hold that it is not competent for 
fire* insurance companies to protee*t themselves 
by conditions of the* kind contained in this pediev. 


i 
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So to hold would, as we have seen, entirely sub- 

«/ 

vert well-settled principles declared in the lead¬ 
ing English and American cases, and particularly 
in those of this court, * * * 

(P. .‘1(14.) “It should not escape observation 
that preserving written contracts from change or 
alteration by verbal testimony of what took place 
prior to and at the time the parties put their 
agreements into that form, is for the benefit of 
both parties. * * * So, on the other side, if 

the agent had died, or his memory lmd failed, the 
defendant company might have been at the mercy 
of unscrupulous and interested witnesses.” 


It is stated in the case of Aetna Life Insurance Com¬ 
pany vs. Moore, -.‘11 V. S., 543, 559, as follows: 


“We have seen that it was agreed in the policy 
under review ‘that no statement or declaration 


made to any agent, examiner or other person, and 
not contained in' the application, should ‘be 
taken or construed as having been made to or 
brought to the notice or knowledge of the com¬ 
pany, ‘or as charging it with any liability by 
reason thereof.' And he, Kalgue, expressed his 
understanding to be that the company or one 
or more of its executive officers, and no other 


person, could grant insurance or make any agree¬ 
ment binding upon the company. 

“The competency of applicants for insurance 
to make such agreements, and that they are 
binding when made, is derided by Northern As¬ 
surance Co. vs. Grand View Building Associa¬ 
tion, 1 S3 r. S., 308; Northern Assurance Co. vs. 
Grand View Building Association, 203 U. S., 
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100; Penman vs. St. Paul Fire and Marine In¬ 
surance Co., 216 U. S., 311.” 

The above cases are not to be distinguished from the 
cast* at bar bv reason of tin* fact that tliev concerned 

«L 

tin* claim of tin* person insured or tin* specifically named 

beneticiarv. Tin* basis of tin* decisions is not that notice 

of tin* provisions of tin* policy was communicated to a 

particular individual, whether In* be a party or a 

stranger thereto, but that it is competent for insurance 

companies to provide in their policies that tin* express 

terms thereof shall not Ik* altered or modified bv insur- 

nine solicitors or other agents. The Supreme Court 

of tin* Fnited States recognizes the necessitv of insur- 

mice companies protecting their interests by provisions 

of this character; and to sav in tin* case at bar that the 

• 

provision against alteration of its policies is not to 
afford tin* protection which tin* appellee sought in ex¬ 
ecuting tin* insurance is to nullifv tin* authorities which 
we have cited. Moreover, tin* appellant had possession 
of flu* policies and of tin* paper writings signed by her 
father and sin* is in exactly tin* same position with 
respect to having received actual or constructive notice 
of tin* provisions of the policies as though sin* were in 
fact a party to tin* contract under which the appellee 
was obligated. 

And to support appellant's claim of right of recovery, 
counsel cites ( Brief, p. 7 ) two authorities concerning 
mistake*, which are* inapplicable to this case. It was held 
in the case* of Hardigrcc vs. Mitchem, 51 Ala., 151, that 
“a ve*mle*e* of re*al e*state\ bedding his venelor's warranty 
against incumbrances, has a legal right te> remiove them, 
and is e*ntitle*el to a eh*due-tion from the unpaid purchase 
meuiey e>f any sum e*xpe*nele*el by him for that purpeise,” 






and further, that the common law rule which refuses re¬ 
lief against ignorance of law is equally applicable in 
courts of law and equity. “Hut there are exceptions to 
its operation; or, rather, there are cases in which it is 
not rigidly enforced. If the ignorance or mistake of law 
is induced by fraud, or imposition, or undue influence, or 
an abuse of confidence springing out of peculiar relations 
existing between the parties, the application of tin* 
maxim is relaxed." 

In the case of Moody vs. Blake, 117 Mass., 23, one 
Porter, by fraudulent representations, sold goods be¬ 
longing to another, and it was held that the* owner of 
the goods could maintain an action for their conversion 
against the purchaser in good faith. 


Third, with respect to tin* effect of representations by 
“the agent." 

While tin* provisions of the policies were* explicit that 
agents of tin* appellee were* without authority to make 
any representations in respect thereto which changed the 
legal effect of the same, and neither the alleged misrep¬ 
resentations of “the agent" nor tin* existence of the 
alleged assignments was communicated to tin* appellee, 
nevertheless, if, in any view of the case, it can he re¬ 
garded that tin* statements alleged to have been made 
by “the agent’' were uttered in the course of his employ¬ 
ment and within the scope of his apparent authority, and 
that the appellant was justified in relying upon the rep¬ 
resentations so made, tin* only effect is to charge the 
appellee with waiver of the right to select the beneficiary 
under the provisions of Article Second and to give tin* 
appellant the rights of a specific beneficiary. 

In the case of Shea vs. United States Industrial In¬ 
surance Company, 48 N. Y., Supp., 548, it appeared that 
the mother procured insurance on the life of her daugh- 
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tt*r and paid the premiums thereon. The mother could 
neither read nor write and sin* was told at the time of 
fin* issue of tin* policy by the agent of the company, who 
acted under tin* direction of his superintendent, that, as 
she, tin* mother, was a blood relative, sin* would be the 
beneficiary. Tlu* court held that tin* company was hound 
by the agent s representations, upon which the mother 
relied and had tin* right to rely; that tin* mother was en¬ 
titled to recover on tin* policy; that tin* representations 
constitute! a contract, and that tlu* company, by such 
representations, waived its right to select tlu* beneficiary 
from the class named in the policy. 

Tlu* Shea case* is clearly distinguishable from the 
case at bar in that tlu* representation was made in 
pursuance of tlu* direction of tlu* superintendent of the 

s 

company; and an insurance company might well he 
charged with notice of representations made by one of 
its directing officials. Hut it can hardly be held in 
tlu* case at bar that the appellee is chargeable with 
notice of representations made by any person connected 
with the transaction with which wean* here concerned. 

In the case of .Monast vs. Manhattan Life Insurance 
Company, 32 U. I., .*>57, 79 Atl., 932, which was retried 
and again reported in SC» Atl., 728, the action was to 
recover premiums alleged to have been paid by plain- 
till on two policies of insurance on tlu* life of plaintiff’s 
nephew by marriage. The plaintiff could not read and 
when the agent delivered tlu* policies to her In* stated 
that they were payable to her as beneficiary. On tlu* 
appeal from the decision had on tlu* new trial the Court 
said : 


“There is no evidence that Brophy was the 
agent of tlu* defendant in any such way or to anv 
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such extent that through him the defendant was 
affected with notice of any fraud practiced upon 
the plaintiff; nor is there any evidence that the 
defendant company was affected with notice of 
any facts or circumstances which would invali¬ 
date its contract of insurance." 


The facts in the case of Burns & Reilly Real Estate 
Co. vs. Philadelphia Life Insurance Company, 2311 Pa., 
22, 85 Atl., 542, were that the soliciting agent of the 
life insurance company, without express authority to 
represent the company in the matter of loans, induced 
certain persons to make application for 1 ift* insurance 
upon representation that such action was necessary 
in order that they might procure certain loans which 
they desired the insurance company to make, promising 
that if the loans were not made tin* money paid for the 
first premiums would be returned. Suit was brought 
to recover these premiums upon the loans being declined. 
The Court said: 


“We agree with the trial court that there is 
no evidence that Mr. Billmire had any express 
authority to couple with applications for insur¬ 
ance any agreements as to the granting of loans 
by the company upon real estate, and that the 
general scope of his employment did not author¬ 
ize any such action upon his part. Nor was there 
any evidence sufficient to justify its submission 
to the jury of knowledge upon the part of the 
company that such agreement had been made in 
this case, or any evidence of ratification thereof 
by the company. It must be assumed that in 
dealing with Mr. Billmire concerning real estate 
loans the Burns & Reilly Real Estate Company 




dealt with him as an individual, and not as the 
genera] agent of the insurance company, for he 
h ritj to make any representation for 
the defendant company with respect to such loans. 
Hut as to soliciting insurance, and receiving pre¬ 
miums therefor, he had full authority. In this 
case tlie applications for insurance were, however, 
as shown hy tin* exhibits, made by the parties 
whose lives were to be insured, and in each case 
a statement was included ‘that all representa¬ 
tions and agreements made by or with the com¬ 
pany or the agent taking this application, are 
reduced to writing herein, and made a part of 
this application/' 

In Dickinson vs. National Life & Trust Company, 20 
S. I)., 427, 107 X. \\., 527, it appeared that the policy 
of insurance expressly provided that statements made 
by or to the person soliciting the application for the 
policy should not he binding on the company unless the 
same were reduced to writing and presented to the of¬ 
ficers of the company at the home office, and the court 
held that the plaintiff, who was a physician, was charged 
with knowledge that the agent was without authority 
to promise to send to him for examination applicants 
lor insurance with the company to the amount of the 
premium on plaintiff's policy. In this case was cited 
that of rievenger vs. Mutual Life Insurance Company, 
— Dak., 114, 2 X. \\., 212, where it was held to be error 
to admit evidence of an agreement with an agent that 
is not consistent with the written application and policy 
of insurance. 

A contract of insurance is executed when the risk 
attaches. It is not of that class of contracts which are 
executory in their nature and from which a party has 
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the right to retire at any time before it becomes executed. 
Bruer vs. Kansas Mutual Life Insurance Company, 100 
Mo. App., 540, 75 >S. \\\, 380. The Court said: 

“The defendant issued a life insurance policy 
whereby it insured the life of Mrs. Mercy A. 
Carey in favor of her son, C. E. Carey, and in 
connection with it, plaintiff and C. E. Carey 
entered into a contract whereby it was air reed 
that the plaintiff should pay the premiums on 
said policy, and on the death of Mrs. Carey he 
should secure #2,000 of the sum payable in the 
policy, and C. E. Carey should receive the re¬ 
maining #1,000. Under this contract plaintiff 
paid to tin* company three quarterly premiums, 
amounting to #174.30. The defendant assented 
to the assignment under the impression that the 
plaintiff was a creditor of the insured; but, when 
it learned of the facts upon which the assign¬ 
ment was based, it wrote plaintiff that it was 
not lawful for him to take an assignment of tin* 
policy merely in consideration of his advancing 
money to keep up the insurance. Afterwards the 
company denied any liability to plaintiff; that 
is to say, denied the validity of tin* assignment 
and contract therewith, or that it would become 
liable to pay plaintiff any part of the policy on 
the death of Mrs. Carey. The company also 
denied plaintiff’s right to a return of the pre¬ 
miums he had paid. Plaintiff thereupon insti¬ 
tuted this action to recover such premiums, and 
prevailed in the trial court. 

“Plaintiff had no insurable interest in Mrs. 
Carey, as a creditor or otherwise, and it is con- 





€“€h1cm 1 that tlie* contract of assignment made as 
stated, was void, as against the policy of the law. 
\\ e think that plaintiff ought not to bo allowed to 
recover. His right of action is necessarily based 
on tin* illegal contract, and being so, In* is shut 
off from aid at tin* hands of the courts. To prove 
his case against tin* defendant, In* must neces¬ 
sarily rely upon tin* manner of his ownership of 
tin* policy. In investigating that question, the 
consideration leading thereto and supporting such 
ownership would lx* brought out, and thus his 
own illegal and wrongful conduct lx* made to 
appear. IIis case in tin* brief in his behalf is 
put upon the idea that the contract of insurance 
is executory until tin* death of the assured, and 
that he has a right to retire from the contract 
at any time* before it becomes executed. That 
principle of law is not applicable to tin* facts. 
The contract whereby Ik* became a party to the 
transaction was executed. The only thing which 
gave him any right or interest in the transaction, 
and upon which In* must depend to sustain his 
claim, is his wrongful act, and it precludes him 
from obtaining redress at tin* hands of tin* law/’ 


At the close of appellant's brief ( page 9) there is cited 
the case of Strauss vs. Hensey, 9 App. I). <\, 541. The 
facts were that the defendant was the holder of certain 
worthless and fraudulent notes and deeds of trust upon 
which one Henderson had, by assimilating the name 
and representing himself to be Basil Jackson, the owner 
of the property, obtained money from him. Thereafter 
Henderson perpetrated a like fraud for a larger amount 
upon the plaintiff, who with part of the loan made by 
him to Henderson, took up the notes held by defendant 





in order to Hear tin* property of the trusts securing 
tlieiii. Both parties believed Henderson to be Jackson, 
the owner. On discovering the fraud, plaintiff demand¬ 
ed tin* return of his money, which was refused, where¬ 
upon he brought suit. Tin* court said: 


“ 1 he case would seem to fall clearlv within 
the principle established by many well decided 
cases, that when* money is paid by mistake, 
neither party being in fault, the party paying the 
money may recover it back again as money paid 
ir it ho at consideration, and therefore had and re¬ 
ceived by the defendant to tin* use of the plaintiff.” 

The case cited is so far distinct from the present 
cas<* that tin* fact that a recovery was permitted therein 
is of small importance. Tin* decision is clearly based 
on tin* facts that there were both failure of considera¬ 
tion and mistake without fault of either party. It has 
heretofore been established that neither of these essen¬ 
tial elements is to be found in the case at bar; and it 
is accordingly respectfully submitted that the judgment 
of the Supreme Tourt of the District of Tolumbia should 
be affirmed. 

Benjamin S. Minor, 

11 run 15. Rowland, 

Tolley W. Bell, 

Attornei/s for Appellee. 






